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INTRODUCTION TO ADMINISTRATIVE ORGANIZATION OF B&H 

With the establishment of peace and adoption of the Constitution in 1995, Bosnia and 
Herzegovina (hereafter ‘B&H’) undertook to respect human rights in its law and policy. The 
Preamble to the Constitution1 reaffirms the Universal Declaration of Human Rights, the 
International Covenants on Civil and Political Rights and on Economic, Social and Cultural 
Rights, and the Declaration on the Rights of Persons Belonging to National or Ethnic, 
Religious and Linguistic Minorities, as well as other human rights instruments. The 
Constitution of Bosnia and Herzegovina endorses respect for human rights. Notwithstanding 
that the UN Convention on the Rights of Persons with Disabilities (CRPD) was not yet 
adopted at that time, the Constitution clearly provides the option to implement all such 
documents which universally recognise human rights to all citizens.  

Annex I to the Constitution of Bosnia and Herzegovina precisely lists all human rights 
agreements to be applied in B&H.2 From the perspective of this report, the International 
Covenant on Civil and Political Rights is of particular importance. 

B&H consists of two Entities: the Federation of B&H and the Republika Srpska (hereinafter 
"the Entities").3 The Brčko District, as a single administrative unit existing under the 
sovereignty of B&H was established on 8 March 2000 after an international arbitration 
process.   

The Federation of B&H consists of ten cantons which have their cantonal governments, 
consisting of towns and municipalities, which also having their local governments. The 
Republika Srpska is divided into municipalities and two towns with their local governments.   

 

  

                                                            
1Constitution of Bosnia and Herzegovina, Sarajevo, Office of the High Representative, Preamble 
2 Annex I. of the Constitution of Bosnia and Herzegovina: Additional Human Rights Agreements to be applied in Bosnia and 
Herzegovina, 1966 International Covenant on Civil and Political Rights and the 1966 and 1989 Optional Protocols thereto, 
Article 16, Everyone shall have the right to recognition everywhere as a person before the law. 
3Ibid, Article 1(3).  
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The Report will be composed so as to reflect the organization and composition of B&H and 
its jurisdictions in each level and region. The issues addressed under the UN Convention on 
the Rights of Persons with Disabilities mainly fall within the authority of the entities, 
cantons, towns and municipalities.   

B&H ratified the UN Convention on the Rights of Persons with Disabilities and the Optional 
Protocol on the 12 March 2010 (without any reservations or interpretative declarations). The 
Convention entered into force in B&H on 11 April 2010, on the thirtieth day after the date of 
deposit of the relevant ratification instrument. 

In the process of developing a Disability Policy in B&H, which started in 2006, it was decided 
that B&H would adhere to the UN Standard Rules on the Equalization of Opportunities for 
Persons with Disabilities. The Council of Ministers of B&H adopted this strategic document 
on 8 May 2008, which was published in the Official Gazette of B&H No. 76/08. The Policy on 
Disability in B&H, its entities – the Federation of B&H and the Republika Srpska and the 
Brčko District – aims to enable persons with disabilities to achieve the highest quality of their 
life potential, including respect and dignity, independence, productivity and equal 
participation in the society and a more inclusive and accessible environment.   

Following the adoption on the Disability Policy, both Entities drafted their policies: “Strategy 
of improvement of social position of persons with disabilities in the Republika Srpska 2011-
2015“ and “Strategy for equalization of opportunities for persons with disabilities in the 
Federation of B&H 2011-2015.” 

The disabled people’s movement in B&H is characterized by division per entities and types of 
disability. There is an umbrella body in every entity: Coordinating Board of Disability 
Organizations of Republika Srpska (hereafter “RS”) and Council of People with Disabilities of 
the Federation of B&H.  

The movement includes organizations which cover all types of disabilities and have already 
developed support programmes. While some of these organizations may not be officially 
recognised, many of these ‘informal’ civil society organisations provide different kinds of 
services to their members and to other organizations for disabled people.  
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INTRODUCTION TO THE REPORT 

This Report focuses on law and policy in B&H which has relevance to Article 12 of the United 
Nations Convention on the Rights of Persons with Disabilities, on Equal Recognition before 
the Law. 
 
The report is based on the research conducted in three areas: (1) the legal framework in 
Bosnia and Herzegovina (B&H) relevant to Article 12, (2) the practice of public services in the 
implementation of this right, and (3) the experiences of persons with disabilities in exercising 
the right to legal capacity. 
 
For the purpose of preparing this report, more than 20 laws, policies, strategies and reports 
have been analysed, together with reports drafted by agencies and non-governmental 
organizations, which address the issue of the application of the UN Convention on the Rights 
of Persons with Disabilities in B&H. The SUMERO Union has used the results obtained in the 
scope of drafting the “NGO Report on the Implementation of Convention on the Rights of 
Persons with Disabilities in B&H in the following areas: Rising Public Awareness (Article 8), 
Accessibility (Article 9), Equal Recognition before the Law (Article 12), Access to Justice 
(Article 13), Living Independently and Being Included in the Community (Article 19), 
Education (Article 24,) Health (Article 25,) Women with Disabilities (Article 6).”4 Earlier 
research by SUMERO Union has been updated by including new information for the years 
2011 and 2012, while the information for 2013 will not be available before relevant 
institutions file their annual work reports for 2013. 

According to the Constitution of B&H and Entities Constitutions, the major part of the 
reviewed areas fall within the jurisdiction of the Entities, but they are also divided among 
the Entities and Cantons in the Federation of B&H. This results in a huge number of laws, by-
laws and policies that are not always harmonized, which makes the legislation itself, the 
manner of its enforcement and protection of the rights extremely complex. Research about 
the number of people deprived of their legal capacity in closed type institutions was done on 
the basis of a questionnaire distributed to the institutions through the Federation Ministry of 
Labour and Social Policy. Information about the number of people deprived of legal capacity 
was collected in the following cantons: Sarajevo Canton, Tuzla Canton, Banjaluka, Trebinje. 
More than 70 centres for social work throughout FB&H are still in the process of collecting 
the information. 

The research included interviews, while questions concerned the existence of internal rules, 
procedures and practices that are to ensure the implementation of the Convention and 
domestic laws in relevant institutions. As a part of research of the personal experiences of 
persons with disabilities with regard to enforcement of the rights protected under the 
Convention and national laws, interviews were conducted with persons with disabilities 
and/or their parents.  

For the purpose of this Report and for the purpose of Strategy on Transformation of the 
Closed Type Institutions for Social Care, we have conducted a survey to find out what is the 

                                                            
4http://icva-bh.org/bos/publicationswin.wbsp?WBF_ID=130 “NGO Report on the Implementation of Convention on the 
Rights of Persons with Disabilities in Bosnia and Herzegovina in 2013.” 

http://icva-bh.org/bos/publicationswin.wbsp?WBF_ID=130
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opinion of professional staff employed in the centres for social work/social protection 
services and other service providers about the implementation of the Convention and laws 
in B&H. The survey was implemented through a questionnaire which consisted of 13 
questions and the sample size was 135 examinees. The survey was completed at the end of 
November 2013.   

1.  CURRENT LEGISLATION CONCERNING LEGAL CAPACITY IN B&H 

 

1.1. Current Legal provision on Legal Capacity 
 
In B&H deprivation or restriction of a person’s legal capacity, and/or imposing guardianship 
is regulated by entity legislation. Basic provisions concerning legal capacity and guardianship 
are stipulated in the Family Law and in the Non-Contentious Proceedings Law. Other 
provisions regulating this area are scattered in a number of other regulations.5 
 

In order to have better understanding of certain terms, and nature of those terms, this 
section of the report will address some other terms often used in legal capacity-related laws, 
but have a significant difference in meaning and in legal context. Once clarified, they will 
provide for better understanding of “legal capacity” concept in B&H. 
 
B&H legal system differentiates two kinds of legal capacity: legal recognition/standing and 
legal capacity to act: 
 

- Legal recognition/standing presents a wider capacity, and in general, provides for 
an individual to be a bearer of rights and responsibilities. It is attained by birth, and 
ceases after an individual dies. It cannot be deprived nor limited. In reality, it means 
that every person can be an owner of a house for example (even a new born baby), 
children (minors) can inherit, etc. 

 
- Legal capacity to act, on the other hand, refers to the ability of an individual person 
to give his or her own actions concrete legal effects by his or her own free will. It 
marks an ability of self-made decision-making process (determination) on rights and 
obligations, capacity to make own free will statements by which a person’s acquire 
certain rights, accepts certain liabilities/responsibilities, or entering into different 
legal relations. This kind of capacity is, as a general rule, attained once a person 
becomes adult, turning the age of 18.  

 
In general, there is a dual procedure with consequences for depriving an individual’s legal 
capacity. The first is conducted by a court in order to issue a decision in non-contentious 
proceedings regarding stripping person’s legal capacity fully or partially. The second 
procedure is undertaken in accordance with an administrative procedure and provisions in 
respective family law legislation. This latter procedure regulates the appointment of 
guardians to persons deprived of legal capacity and is performed by guardianship institutions 
(commonly, through Centres for Social Welfare). 

                                                            
5Law on Administrative Procedure, Law on Civil Procedure, Law on Obligation Relations, Law on Inheritance, Family Law, 
Patients Rights Law, Law on Protection of Persons with Mental Difficulties, etc.   
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Non-Contentious Proceedings Law stipulates formal procedure, who is authorised to initiate 
procedure and courts conduct during the person’s deprivation of legal capacity, decision 
making, role of medical examination and safeguards of persons, while material (substantial) 
provision are provided for in Family Law. In practice, both procedures are formal in nature 
and the person concerned has little influence on the final decisions issued by court or by an 
administrative authority. (The specific reasons for deprivation of legal capacity are discussed 
in detail below, in Section 1.1.3). 
 
         1.1.1. Legal Capacity Attainment and grounds for Deprivation of Legal Capacity and     
                     Extension of Parental Rights 
 
Acquisition of ‘legal capacity to act’ and deprivations of legal capacity is regulated by Family 
Law of Federation of BiH and Republika Srpska. Legislation differentiates 3 types of statutory 
provision regarding person’s legal capacity: (1) full legal capacity (capacity to exercise 
rights); (2) limited/partial legal capacity; and (3) extended “parental rights” (article 157 of 
the Family Law of FBiH). 
 
(1) Family Law recognises full legal capacity to act6 to be acquired with full age (adult, 
mature) but it also adds additional bases for acquisition of maturity prior to age of 18. These 
are conclusion of marriage or maternity/paternity before individuals full age (maturity). 
According to legal provisions, person becomes adult once he or she turns 18 years-of-age. 
Legal capacity to act (capacity to exercise rights) may be acquired by minors over the age of 
16 if he or she has become a parent. Acquisition of legal capacity (capacity to exercise rights) 
based on late provision (person of age of 16 and older becoming a parent) is decided by a 
court in non-contentious proceedings under legal submission instigated by the minor person 
him or herself. Courts take into consideration the person’s mental maturity (development).  
 
(2) Minor persons who turn 14 acquire limited legal capacity (limited capacity to 
act/exercise rights)7  
 
(3) Parents may maintain “parental rights” after over an adult child whose legal capacity is 
fully or partially deprived. These powers may be granted by a court’s decision to parents 
who are capable and willing to adhere to such role. If a parent no longer has the capacity to 
take care of his or her child, the court will decide upon the cessation of parental rights and of 
placement of child under the guardianship.8 

 
The concept of ‘legal capacity’ in the jurisdictions of Bosnia and Herzegovina is regarded as 
the law’s recognition of the decisions that a person takes: it makes a person a subject of law, 
and a bearer of legal rights and obligations. Without such recognition, an individual’s 
decisions have no legal effect or validity; they cannot make binding decisions. 
  

Legal capacity, as defined under BiH legislation can be summarised as the capacity to obtain 
the rights and responsibilities through one’s expression of will and to perform legal actions. 

                                                            
6 Article 157 paragraph 1 of the Family Law of FBiH 
7 Article 157 paragraph 5 of the Family Law of FBiH 
8Law on Administrative Procedure, Law on Obligations, Law on Inheritance, Law on Conflict of Law and Responsibility in 
Family and Inheritance Matters 
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It is an ability of a person to give his or her own actions concrete legal effects by his/her own 
free will.  
   
Adults are deemed legally incapacitated, fully or partially, due to circumstances that restrict 
or exclude their ability to independently participate in legal transactions, and depending on 
capability to take care of his or her interests and rights or putting her or his rights and 
interests or other person’s rights and interests in direct danger.  
 
According to Family Law in B&H, an adult person may be deprived of their legal capacity, 
partially or fully, where he or she is not ‘capable’ of taking care of his or her rights and 
interests as a result of mental illness, ‘backward mental development’ or excessive abuse of 
alcohol or drug addiction, dementia or other causes.9 Further, an adult person who is 
deemed to be directly jeopardizing the rights and interests of other persons may have their 
legal capacity deprived fully or partially.10   
 
The Family Law of RS does not stipulate the causes for deprivation or restriction of legal 
capacity. The Law on Protection of Persons with Mental Disorders of RS11 provides that 
persons with mental disorders reasonably suspected of directly endangering their life or 
health, or life or health of other people, may be partially or fully deprived of legal capacity to 
act. In particular, urgent cases may be forcefully brought by authorised official persons of 
the responsible ministry of internal affairs to a health institution responsible for their 
residence or temporary residence, i.e. according to the location where the person was found 
without respective doctors opinion.12 
 
         1.1.2. Consequences of the Deprivation of Legal Capacity  
 
Depending on the type of deprivation of legal capacity, complete or partial, different 
consequences affect a person’s life and ability to exercise his or her rights and obligations.  
 
According to the Family Law, persons fully deprived of their legal capacity are treated as 
children under the age of 14 and cannot undertake any legal actions by which they are 
obtaining rights or obligations. Persons who are partially deprived of legal capacity are 
granted the status of a minor who has turned 14. Such a person is typically overseen by a 
guardianship institution, and in some cases given certain jobs that a person with limited 
capacity may perform independently. Legal actions aimed at disposal of his or her property 
or to create obligations of a civil liability nature may only be performed under the guardian’s 
authority. A person whose legal capacity has been partially limited can also provide for 
statements considering his or her personal status, unless stipulated differently under the 
provision of the law or by guardianship decision provides for otherwise.13 
 
When the court conducts a procedure to strip or limit a person’s legal capacity, the court has 
a duty to inform the guardianship institution of proceedings in progress, in order for the 

                                                            
9 Article 192 paragraph 1 Family Law of FBiH 
10 Article 192 paragraph 2 Family Law of FBiH 
11 Law on Protection of Persons with Mental Disorders RS (Official Gazette RS 46/04). 
12 Landmine Survivors Initiatives and BOSPO, in cooperation with Ministry of Human Rights and Refugees (October 2012), 
Report on the Implementation of the Convention on the Rights of Persons with Disabilities in Bosnia and Herzegovina, page 
22. 
13 Article 194 of the Family Law of FBiH 
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institution (Social Welfare Centre) to appoint a provisional guardian, if so necessary (Article 
195 of Family Law of FBiH). Where a guardian is appointed on provisional grounds, 
guardianship over persons that have turned the age of 14 will apply. However, guardianship 
institutions may, if so necessary, decide to expand guardianship provisions that would apply 
for minors (children) that have not turned 14 years-old.  
 
The duty of provisional guardians cease once a permanent guardian is appointed or once the 
decision of a court becomes final, including where the courts state that no arguments are in 
place to challenge the full or partial deprivation of a person’s legal capacity. Full or partial 
guardianship ceases to exist once a person’s legal capacity is restored by a decision of the 
court. Any such court finding is to be delivered promptly to a respective guardianship 
institution.   
 
The guardian of a person deprived of his/her legal capacity, fully or partially, has a duty to 
take particular consideration of the person’s individual circumstances, and to take into 
consideration of causes that lead to deprivation of legal capacity fully or partially, striving to 
remove such causes in order to enable the person to have an independent life (Article 193 of 
the Family Law of FBiH).     
  
         1.1.3.   Reasons for the Deprivation of Legal Capacity 
 
Under the procedure of striping away or reverting legal capacity, the court shall establish 
whether the adult is capable of taking care of his or her own rights and interests and, 
depending on the findings, the court shall decide whether to completely or partially revoke 
adult’s legal capacity, or whether to completely or partially reinstitute legal capacity to the 
adult for whom the reasons for the complete or partial revocation of legal capacity no longer 
apply (Article 29 of the Law on Non-Contentious Procedure of FB&H). 
The procedure for striping away legal capacity involves guardianship authority which 
appoints a legal guardian to the person and the court which issues a decision in the non-
contentious proceedings.  
The reasons for the deprivation of legal capacity of persons with disabilities under B&H 
legislation, laws of federation of BH and Brcko District, are diverse. B&H legislation, laws of 
the Federation of B&H, Republika Srpska and Brčko District, grant special protection to all 
those persons deemed incapable of taking care of themselves, their rights and their 
interests. Considering that the Family Law (FB&H, RS and Brčko District) is lex specialis in 
regard to the Law on Non-Contentious Procedure, the provisions the Family Law are typically 
applied in the procedure of deprivation and reverting legal capacity. 
The Family Law (FB&H, RS and Brčko District) sets forth the following reasons which can lead 
to depriving an adult of his or her legal capacity: mental disease, mental retardation, 
excessive abuse of alcohol or intoxicating drugs, senility and other causes. The following 
reasons are associated with persons with disabilities:  

 
Mental disease – ‘Mental disease’ is the reason for a complete deprivation of legal capacity 
in cases when a person is incapable of taking care of himself and protecting his or her rights 
and interests. The mental disease must be serious and result in inability to judge reasonably. 
In case that mental disease is not of such severity, and the court finds that the person is 
capable of taking care of the major part of his or her rights and interests, but some of his or 
her actions endanger his or her own and other people’s interests, the court shall restrict and 



 

10 
 

partially revoke his or her legal capacity. Family Laws of the Federation of B&H, Republika 
Srpska and Brčko District are consistent in prescribing the condition that the adult must 
directly violate his or her rights and interests or the rights and interests of other persons, 
which means that the person is still capable of taking care of the majority of his or her rights 
and interests.  
 
Mental retardation – ‘Mental retardation’10 is a status determined by intelligence 
assessments. There are four categories of ‘mental retardation’: the first group are those with 
‘mild mental retardation’ (legal capacity of those persons does not even have to be 
restricted); the second group are those with ‘moderate mental retardation,’ with IQ scores 
from 36-50 (legal capacity can be only partially restricted); and the third group, those with 
severe mental retardation with IQ scores from 21-35, and the fourth group, those with 
profound mental retardation, IQ scores below 20,14 should be completely deprived of legal 
capacity under the law. 
 
Senility – ‘Senility’ is one of the reasons under the law to deprive or restrict legal capacity.  
 
Severe physical illness – Severe physical illness can make a person incapable of 
independently taking care of his or her own rights and interests. For example, persons who 
have suffered a stroke and consequently cannot move their limbs will have their legal 
capacity limited.  
 
 
         1.1.4.   Procedure Governing Deprivation and Reverting of Legal Capacity 
 
Procedural provision to deprive or restore a person of his or her legal capacity, fully or 
partially, are overlapping in Non-Contentious Law (article 29 to article 44) and Family Law of 
FBiH (aticle 325 to article 339). More or less, provisions are the same in both laws, but with 
some difference in wordings to be explained below. These provisions raise concerns of 
applicability of legislation and to an extent lead to an ampiguity in the procedure governing 
deprivation and reinstatement of legal capacity. 
 
During the procedure for deprivation or reversion of legal capacity the court will assess if 
reasons stipulated in article 192 of the Family Law exist.15 The procedure is of an urgent 
nature and must be completed within 30 days upon the submission to the court. 
 

Deprivation of Legal Capacity 
 
Procedure for the deprivation of legal capacity may be initiated by a court ex officio or by 
proposal of guardianship institution, spouse of a person whose legal capacity is being 
decided, or by relatives of the person whose legal capacity is decided.16 The list of authorised 
persons is somewhat narrowed in Family Law of FBiH, as Non-Contentious Procedure Law of 
FBiH stipulates, in Article 30, that a wider range of interested parties can initiate such 
procedures. These parties are: 

                                                            
14 The report uses the old terminology since it has not yet been changed in official documents, laws and medicine. GOOD. 
THE QUOTATION MARKS I’VE USED ABOVE ALSO HELP TO HIGHLIGHT THE CONTROVERSIAL NATURE OF THESE TERMS. 
15 Article 325 Family Law of FBiH 
16 Article 326 Family Law of FBiH 
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 Guardianship authority, 
 Public prosecutor, 
 Spouse, child, parent of the person for whom such deprivation or return of legal 

capacity is proposed, 
 Relatives, if they live in the same family household with the person for whom such 

deprivation or return of legal capacity is proposed 
 Person deprived of or returned legal capacity, if that person can understand the 

meaning and legal consequences of his or her proposal  
 Other persons as provided under the law  
 Court ex officio 

 
Which provision to apply is of a practical significance, depending which law to apply in 
concrete proceedings and who is to be given possibility to initiate procedure, may result on 
denial of submission by a court.    
 
Legal submission-proposal for deprivation of legal capacity must contain evidence to support 
proposal.17 If a person whose legal capacity is being decided owns property, then the court 
will without undue hesitation, notify a land registry department of the relevant court to sign 
in a remark in registry books of the proceedings taking place. Further, such notification is 
sent to a civil registry in order to acknowledge that a proceeding is taking place. If a decision 
on a person’s deprivation of legal capacity becomes final, notification of it in land registry 
and civil registry books are recorded permanently until legal capacity is reinstated, if at all.18  
 
The person that submitted the proposal, as well as the guardian, provisional guardian and 
guardianship institution of a person whose legal capacity is being decided upon, are invited 
to all procedural hearings taking place before the court. Person whose legal capacity is 
decided is invited to and is subjected to hearings, unless a court decides, based on his or her 
health condition such hearing is not possible or it would be harmful for the person (article 
330 of Family Law). However, again Law on Non-Contentious Proceedings, describes this 
situation differently, and stipulates (in article 34) that person whose legal capacity is 
decided, is summoned/ invited to court hearings, unless he or she, based on court’s opinion, 
is not able/does not have a capacity to understand a significance and legal consequences of 
his or her participation in procedure.  
 
If person whose legal capacity is decided is situated in a medical institution or a social 
welfare institution, court will, as a rule, schedule hearing to take place in such institution. All 
parties participating in procedure can propose evidences and discuss results of the overall 
procedure.  
 
In this procedure, the court will appoint medical expert of a certain specialty to examine and 
provide written opinion on the “psychological state” for the purposes of the medical 
assessment of a person’s whole legal capacity (Article 331 of Family Law of FBiH). Again, 
article 36 of the Non-Contentious Law, requires that a medical expert report upon the 
“psychological state” of a person, including their “mental state and ability to reasonably 
judge/decide.” Such medical assessment is to be conducted in the presence of a judge. 

                                                            
17 Article 326, Family Law of FBiH  
18 Articles 327, 328 and 329 Family Law of FBiH and Articles 32 and 33 of Non-Contentious Preceedings Law of FBiH 
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However, if the procedure is taking place for the person that is placed in the medical 
institution and if reports of such medical institution indicate that person needs to be 
deprived of legal capacity, than the court must not appoint medical examination.19 
 
Should persons in concern be deprived of legal capacity, the court will decide based on the 
fact ascertained in the hearings. Once the courts has ascertained existence of the reasons to 
deprive person of legal capacity, it will decide if a person should be fully or partially deprived 
of legal capacity. The decision to deprive fully or partially a person’s legal capacity, is 
delivered by the court to the following parties: the party that instigated a proceeding, the 
person for whom legal capacity is deprived, and his or her guardian and/or guardianship 
institution. The decision to deprive fully or partially a person’s legal capacity may not be 
delivered to the person whose legal capacity is deprived if he or she cannot understand the 
significance and legal consequences of such a decision or if it would be harmful for his or her 
health.20 
 
This latter provision is very controversial when considering legal remedies to contest/appeal 
such decisions. The family Law of FBiH contains a contradictory provision in respect of the 
obligation of the court to deliver the decision to the person who is deprived of legal capacity. 
Article 335(2) provides that the decision does not have to be delivered to the person if he or 
she “cannot understand its significance and legal consequences”, or if that “would be 
harmful to his or her health”, while Article 337(2) gives the possibility to that person, 
regardless of his or her health condition, to appeal the decision within 3 days after receiving 
the order.21 How can a person that is not served a decision considering his or her own status 
actually lodge an appeal? In reality such provision is often abused and persons deprived of 
legal capacity have no possibility to fully participate in judicial proceedings, though the law 
clearly provides otherwise.  
 
Once a decision to deprive person’s legal capacity becomes final the court will notify ex 
officio the relevant guardianship institution. 
 

Reinstating Legal Capacity 
 
According to the Law on Non-Contentions Proceedings of FBiH and the Law on Non-
Contentions Proceedings of RS,22 restoration of legal capacity may occur where the court 
finds the adult person is able to take care of his/her rights and interests.23 The court will 
decide on restoring legal capacity fully or partially where the reasons for depriving him/her 
fully or partially of legal capacity have ceased to exist. 
 
Procedure to reinstate legal capacity is done in accordance to a same provision for 
deprivation of legal capacity (article 41 of Non-Contentious Proceedings Law of FBiH). 

                                                            
19 Article 331 of the Family Law of FBiH 
20 Article 335 of the Family Law of FBiH 
21 similar safeguard concerning lodging an appeal available in  article 42 of Non-Contentious Preceedings Law  
22Law on Non-Contentious Proceedings of FB&H (Official Gazette of FB&H No. 2/98, 39/04, 73/05) and Law on Non-
Contentious Proceedings  (Official Gazette of RS, No. 36/09)  
23 Article 29 of the Law on Non-Contentious Proceedings of FBiH (U postupku oduzimanja i vraćanja poslovne sposobnosti 
sud utvrđuje da li je punoljetna osoba zbog potpune ili djelomične nesposobnosti za rasuđivanje u stanju da se samo brine o 
svojim pravima i interesima, te da sukladno s tim potpuno ili djelomično oduzme poslovnu sposobnost punoljetnoj osobi, ili 
potpuno ili djelomično vrati poslovnu sposobnost onoj punoljetnoj osobi kod koje su prestali razlozi za potpuno, odnosno 
djelomično oduzimanje poslovne sposobnosti.) 
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According to Article 40 of Non-Contentious Proceedings Law of FBiH, once reasons that lead 
to deprivation of legal capacity cease to exist, court will ex officio or upon legal proposal 
initiated by an interested third party, conduct a procedure and based on findings issue a 
decision to fully or partially reinstate person’s legal capacity.  
 
         1.1.5. Appointment of guardian to a person deprived of legal capacity,  
                    Procedure and the role of guardian   

  
In order for a person to be placed under guardianship a court must pass a final and binding 
decision on depriving persons of their legal capacity, partially or fully, and deliver it without 
due hesitation to Centre for Social Welfare. This notification must occur within 30 days upon 
court’s decision, in order to place such a person under guardianship.24 
 
The application of guardianship over an individual is carried out by the guardianship 
authority through an appointed guardian or directly through a trained person. A person who 
is appointed as guardian must possess personal qualities and abilities to act as a guardian 
and must give his or her prior consent to be appointed as guardian. When appointing the 
guardian, the guardianship authority shall also take into consideration the opinion of the 
protégé (i.e. the person who has been placed under guardianship) if he or she is capable to 
understand the issue, as well as the opinions of his or her close relatives. One person may 
act as guardian for several protégés, if that does not contravene with their interests.25  
  
Procedure for placement of person under the guardianship, appointment of guardian and 
cessation of guardianship is initiated and performed on an ex officio duty. (See Article 205 of 
Family Law of FBiH). The procedure itself is considered to be of an urgent matter, and all 
involved institutions are to cooperate with guardianship institution in gathering data 
relevant for placement of person under the guardianship. The procedure for placement of a 
person under guardianship requires guardianship institutions to base their intervention on 
existing information, or on information provided by civil registry officer, court or other 
authorities, local authorities, health care institutions, social welfare institutions, education 
institutions, or any other institutions who learn of such case, but also spouse, relatives of 
person in concern, other household members of person in concern, and person who have 
insight in living conditions of person in concern. All relevant institutions are obliged to assist 
the guardianship authority by providing relevant information needed to run proceedings for 
the placement of a person under guardianship. (See Article 206 of Family Law of FBiH). 
 
Once the guardianship placement procedure is initiated, the guardianship institution must 
take on necessary measures in order to protect the personality, rights and interests of the 
protégé. This includes an obligation to issue provisional measures which it deems necessary, 
primarily taking into consideration the ‘best interests’ of the protégé, and the resources 
available, and introducing relevant methods of social work and other expert work. If 
provisional measures are issued, guardianship institution is obliged to cooperate and obtain 
the opinion of relevant organizations, experts and family in order to best protect personality, 
rights and interest of protégée. (See Article 207 of Family Law of FBiH). 

                                                            
24 Article 192 para (3) Family Law of FBiH „Pravomoćnu odluku o oduzimanju, odnosno ograničenju poslovne sposobnosti 
sud je dužan, bez odlaganja, dostaviti nadležnom organu starateljstva koji će u roku od 30 dana od dana prijema odluke 
osobu kojoj je oduzeta ili ograničena poslovna sposobnost staviti pod starateljstvo“ 
25 Article 165 - 185 of Family Law of FBiH. 
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If protégés owns immobile property located in the area of responsibility of other 
guardianship institutions, such immobile property will be entrusted by responsible 
guardianship institution for care to relevant guardianship institutions where property is 
located and will be authorised to appoint special guardian to take care of it. 
 
Prior to this, any property (immobile or mobile) will be listed in records, upraised and 
handed over to guardian for management over it. The will and preferences of the protégé is 
not taken into consideration under the procedure of taking care of his or her property 
interests. Authority for disposition of the protégés property and the appointment of special 
guardian to take care of it is issued by the guardianship authority in charge of overall care of 
the protégé.  
 
In the procedure for placement of persons under guardianship, appointment of guardian, 
cessation of guardian duty, when deciding on scope of authority of guardianship, rights and 
interests of protégée etc, guardianship institution governs itself by the provision 
administrative procedure law and can change its decisions when interests of protégée 
require so, unless such actions violate third parties interest. (Article 208 and 209 of Family 
Law of FBiH).  
 

Objections to the Work of Guardians 

A submission to object to the work of guardian may be made by the civil registry officer, 
court or other authorities, local authorities, health care institution, social welfare 
institutions, education institutions, or any other institutions who learn of such case, but also 
spouse, relatives of protégée, other household members of protégée and any other citizen. 
The work of the guardianship institution itself can be objected to in the second instance to 
an administrative body.   
 
If those objections related to work are found to be justified, measures to correct it will be 
imposed. Second instance authority also provides for instructions to lower level of 
guardianship institutions and sets for time frame by when certain measures to improve its 
work will be finalised (Article 208 and 209 of Family Law of FBiH). Guardianship institution 
runs official record of persons placed under guardianship, of measures undertaken and of 
property of persons of concern/protégées.  
 
The guardian is obliged to take conscientious care of the person, rights, liabilities and 
interests of his or her protégé and manage his or her property. In doing so, he or she must 
take into consideration opinions of the protégée, who is capable of understanding the issue. 
The guardian is obliged to submit to the guardianship authority regular annual reports on his 
or her work and status of the protégé’s property, as well as additional reports when required 
by the Social Welfare Centre.    
 
The protégé, whose legal capacity has been limited, may enter in legal transactions whereby 
they acquire rights, unless otherwise specified by law. They may enter legal transactions 
involving disposition of property or undertaking liabilities only with guardian’s consent. Also, 
such person may give declarations on his or her personal status except where this law or 
decision by the guardianship authority specify otherwise. 
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The duty of the guardian is to conscientiously take steps necessary to ensure the care of the 
person under guardianship. A guardian is obliged to take efforts to make the person in 
question capable of living an independent life. This also means that guardians should initiate 
the procedure for the reinstatement of legal capacity when the person with disabilities is 
again capable of living an independent life. Further, the guardian is obliged to visit a person 
and inform the guardianship authority about the living conditions of the individual deprived 
of legal capacity. Although a guardian has a duty to visit an adult under their care, the 
frequency of such visits remains undefined. Besides that, other important duties of a 
guardian are to represent a person in legal matters, acquire funds for living, ensure regular 
control of property and management of the property of the person. With the prior 
permission of the guardianship authority, a guardian can dispose of the property belonging 
to the person under guardianship. Also, with the approval of the guardianship authority, 
income from person’s property can be used to pay for costs arising from the guardianship, 
namely the guardian’s fees. 
 
A guardian has an obligation to submit reports to the guardianship authority on an annual 
basis (regular report in January of current year for the previous year), if the guardianship 
authority asks for it (specific report), and after the guardianship ends (final report). The 
report should contain information about the person under the guardianship, his or her living 
conditions, health, education and other important information including facts about 
management of the person’s property, final balances of any property and the previous 
periods income and expenses.  
 
However, although there is an obligation to report to the guardianship authority, it is 
difficult to assess the behavior and obligations of the guardian, especially in cases in which 
the guardian is an employee of the guardianship authority. It is also problematic that the 
guardianship authority, which appoints the guardian, is solely responsible for controlling and 
assessing the guardian’s work. These concerns suggest that current arrangements do not 
provide for adequate monitoring or control mechanism for the guardian’s work. 
 
An appeal concerning the guardian’s work can be made to the guardianship authority by the 
person under guardianship if she or he is considered capable of reasoning or by another 
person possessing legal interest. The guardianship authority can recall a guardian 
immediately and must do so within 30 days of a determination that he or she is neglecting 
certain duties, abusing his or her authority or if circumstances arise that disqualify him or her 
from being a guardian.  
 
Safeguarding measures are generally not clearly elaborated upon in the law, and there are 
no sanctions or penalties if a guardian fails to fulfill his or her obligations. 

   

1.2 Connection between mental health laws and legal capacity in B&H 

 
The Law on Protection of Persons with Mental Difficulties (Official Gazette no. 37/2001; 
40/2002; 52/2011) regulates the matter of medical treatment and consent of persons with 
mental difficulties. In accordance to the legislation, dignity (Article 5) of persons with mental 
difficulties must be protected and respected for under all circumstances, and such persons 
are protected from any form of abuse or degrading treatment and cannot be treated 
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unequally because of their mental difficulties. On other hand, special measures introduced 
in order to protect rights or to secure improvement of health of persons with mental 
difficulties would not be considered being of unequal treatment.  
 
The Law provides for basic principles such as for persons with mental difficulties to have a 
right to protection and improvement of health, right to have equal conditions of medical 
treatment as any other persons subjected to health protection. The rights and liberties of 
persons with mental difficulties may only be limited/restricted if it is necessary to protect 
the health and safety of persons in concern or other persons.  
  
The Law itself defines ‘person with mental difficulties’ in a broad manner, and the term 
includes mentally ill persons, persons with mental disorder, persons with not sufficient 
mental development, drug or alcohol addicted persons. A second category, ‘person with 
severe mental difficulties’ refers to a person with such mental difficulties not able to 
understand meaning of his or her actions or cannot rule his or her will independently or such 
abilities are diminished to such level to require psychiatric assistance. 
 
Article 2 of the aforementioned Law speaks of protection and improvement of health of 
persons with mental difficulties, which is done to: enable appropriate diagnostic observation 
and treatment of persons with mental difficulties; scientific research in the area of 
protection and improvement of health of persons with mental difficulties and their 
protection from medical and scientific research without a consent or in the absence of 
guardians/representative consent; inclusion of persons with mental difficulties in 
educational programs that are conducted in mental health institutions or other institutions 
they are accommodated in; recovery of persons with mental difficulties by their involvement 
in family, working and social environment by endorsement of choice of persons with 
difficulties whenever possible; education of persons who deal with protection of persons 
with mental difficulties and improvement of their health; by association of persons with 
mental difficulties in order to exercise their rights.  
   
Medical treatment of persons with mental difficulties is organized under the mental health 
statute to uphold the ‘least restrictive alternative’ in any mental health intervention. It aims 
to intrude as little as possible upon the exercise of rights and freedom, to cause the least 
bodily and psychological inconvenience possible, and to least violate the personality and 
dignity of the person. Psychiatrists and other medical personnel have a duty to give 
advantage of accepting cooperation and respect for wishes of persons with mental 
difficulties, rather than to opt for forcible measures (Article 6 and 7).   
 
A general rule is set out that a medical treatment is to be undertaken on a person with 
mental difficulties under conditions prescribed by the law, the criteria for medical treatment 
with consent is defined as a person’s ability to understand the nature, consequences and 
risks, and his/her capacity to make a decision and express his/her personal will. In other 
words, the person’s mental capacity is to be evaluated by a psychiatrist.  
 
The consent of persons with mental difficulties is his or her free articulated will to be 
subjected and have certain medical treatment conducted based on appropriate knowledge 
or purpose, nature, consequences, benefits and risks/danger of such medical procedure and 
other possibilities of medical treatment. 
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Therefore, a person with mental difficulties who can understand the nature, consequences 
and danger of proposed medical treatment and can decide and articulate/express his or her 
will may be examined and subjected to medical procedure only with his or her written 
consent. The ability to provide for consent is established by a doctor or psychiatrist at the 
time when a person with mental difficulties is reaching such decisions, and for that purpose 
a written affidavit is made. Such an affidavit is part of the required medical documentation. 
A person with mental difficulties may request the presence of a person of their trust to be 
present when making such a statement. In practice, this potential mechanism of support is 
rarely used. Indeed, raising awareness about this existing mechanism of support could be a 
simple, cost-effective way to boost the legal capacity of persons with ‘mental difficulties.’ 
 
If a person with mental difficulties is not capable of providing consent for medical treatment, 
either because of not being able to understand at given moment the nature, consequences 
or danger of proposed medical procedure or because in given moment cannot reach 
decision or articulate/express his or her free will, he or she may be subjected to medical 
procedure that is in his or her best interest. 
 
A mature person who is not considered able to give consent may be subject to treatment 
without consent, in accordance with law, only if there is legal guardian/representative to 
provide for consent. If a person is seen as being unable to consent, and does not have a 
guardian appointed or the guardian is unavailable, such consent is provided by medical 
committee for protection of persons with mental difficulties formed in a health institution.   
  
Consent provided may be withdrawn at any moment, and a person who is deciding to 
withdraw consent must have explained to him or her the consequences of terminating 
certain medical procedures. However, the Law stipulates that the renunciation of persons 
with mental difficulties of the right to give consent does not have legal effect (Article 8 of the 
Law on Protection of Persons with Mental Difficulties).  
 
A person with mental difficulties may be subject to treatment under exceptional 
circumstances without consent that include: direct life threatening situation or serious 
threat and direct danger including severe deterioration of the person’s health. Medical 
treatment may last until such circumstances cease to exist.  
 

Forcible detention in medical institutions of mature persons with mental difficulties without 
their consent, forcible accommodation of children or minors with mental difficulties, as well 
as persons deprived of legal capacity in absence of legal guardians consent, is decided by 
court. 

 

1.3. Information on Other Areas of Law and Compliance to Article 12 in B&H 

The below listed laws and situation are intended to protect persons who are deprived of 
legal capacity, although such laws clearly violate a number of human rights. 
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1.3.1. Voting 

The state-level Election Law of Bosnia Herzegovina (BiH) recognizes the right to vote of all 
citizens who are recorded in the Central Voters Register.26 Though every citizen of BiH has a 
right to vote and to stand in the elections, and to exercise those rights needs to be 
registered in voting register (Article 1.4. of the Election Law of BiH), persons deprived of legal 
capacity cannot be listed as voters if their legal capacity was deprived by a court’s decision. If 
they are listed in voting registry, their names will be removed from registry until decision to 
reinstate legal capacity is issued (Article 3.2. of the Election Law of BiH). 
 
Some reports indicate that there are over 6500 persons with disabilities that have been 
declared to be legally incompetent and placed under guardianship in BiH27 and hence are 
ineligible to be put on the voting register. It is only people with disabilities who are 
negatively affected by this legislation. This is a clear case of disability-based discrimination 
which is prohibited by Article 26 of the International Covenant on Civil and Political Rights 
(ICCPR) and more clearly set out in Article 5 (and defined in Article 2) of the Convention on 
the Rights of Persons with Disabilities (CRPD). Therefore, persons with psychosocial and/or 
intellectual disabilities can be deprived of their right to vote or stand for election in BiH due 
to legal provisions that link the exercise of their political rights to legal capacity.   
 

1.3.2. Family law including marriage and adoption 

 
In respect of family life, there are consequences affecting persons deprived of legal capacity, 
for he or she cannot conclude marriage, as stipulated under the Article 11 of Family Law. A 
person deprived of legal capacity cannot stand as witness in marriage ceremony, nor is able 
to lodge a lawsuit in order to seek annulment of marriage if certain reasons for such legal 
submission pertain. A person deprived of legal capacity cannot adopt a child (Article 97 of 
Family Law). 
 

1.3.3. Consent to medical treatment  

 
The Law on Rights, Duties and Responsibilities of Patients (Official Gazette of FBiH no. 
40/2010) generally provides that every patient has a right to decide on every measure 
concerning his life and health, save from life threatening and situations endangering life and 
health of others.   
Without the consent of a patient, as a rule, no medical treatment or measure is to be carried 
out. However, medical treatment or measures can be carried out only in cases provide by 
law and in accordance to medical ethics. 
 
Any patient may oppose and refuse medical measures and treatment, save in cases of life 
saving situations or in situations that would lead to the violation of life and health of other 
people. Any patient may withdraw his or her decision, previously rejecting medical 
procedure or medical measure, without suffering a limitation of rights. Unconscious patients 
or patients who may not be able to provide their consent for other reasons may be 

                                                            
26 See Article 1.4 of the Election Law of BiH. Available at < http://www.izbori.ba/documents/ENG/Law/BH_Election_Law.pdf  
27 For example see Inclusion Europe et al, Human Rights of Persons with Intellectual Disabilities: Country Report Bosnia and 
Herzegovina, p.21.  Available at http://www.inclusion-europe.org/documents/BiH-Report-EN-web.pdf    

http://www.izbori.ba/documents/ENG/Law/BH_Election_Law.pdf
http://www.inclusion-europe.org/documents/BiH-Report-EN-web.pdf
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subjected to urgent medical care without their consent or guardians consent. This will occur 
if failing to take on such medical treatment would jeopardize or cause further deterioration 
of the health or life of patient. However, the wording of the law relating to exceptions to the 
right to informed consent - “or patient that may not provide his or her consent on other 
reasons” – can be understood to implicate the situation of persons deprived of legal capacity 
or persons with mental difficulties. 
 
According to the Law on Protection of persons with Mental Difficulties, if persons with 
mental difficulties are not capable of providing consent for medical treatment, either 
because of not being able to understand at given moment the nature, consequences or 
danger of proposed medical procedure, or because in the given moment they cannot reach a 
decision or articulate/express their will and preference, he or she may be subjected to 
medical procedure that is in his or her ‘best interest.’   

A mature person who is not considered able to give consent may be subject to treatment 
without consent, in accordance with law, only if there is legal guardian/representative to 
provide for consent. If a person is seen as being unable to consent, and does not have a 
guardian appointed or the guardian is unavailable, such consent is provided by medical 
committee for protection of persons with mental difficulties formed in a health institution.  

1.3.4. Participation in legal obligations and litigation 
 
Persons deprived of legal capacity cannot fully participate in any contractual relations. 
Similarly to Family Law, according to Law on Obligation Relations, legal capacity of a 
natural/physical person is acquired by maturity (full age, 18). Though Law on Obligation 
Relations does not clearly speak of legal capacity, in certain provisions (Article 56) the Act 
stipulates certain conditions on the side of natural/physical persons in order to conclude 
binding obligatory contracts. This includes the necessity for contractors to have legal 
capacity required for such contract conclusion. It further stipulates (Article 56) that persons 
with limited legal capacity, without a legal guardian’s consent, may engage to conclude only 
such contracts allowed under the terms of laws. Any other engagement in contracts 
concluded by persons who are partially legally incapacitated is void without their legal 
guardian’s consent, but they can be validated if such consent is additionally granted by a 
guardian. 

 
Only persons with full legal capacity can by themselves perform legal action in civil 
procedure (litigant’s ability). Person’s deprived of legal capacity are represented by a legal 
guardian or representative. 

 

2.  CAMPAIGN FOR LEGAL CAPACITY LAW REFORM IN B&H 

The previous section provided a broad overview of laws relating to legal capacity and the 

equal recognition of people with disabilities before the law in BiH. This next section will 

provide a description of the campaign for legal capacity law reform, including reform of 

other areas of law related to legal capacity. 

In recent years several parallel activities have occurred in B&H that seek to improve the 
rights of people with disabilities guaranteed by the UN Convention on the Rights of Persons 
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with Disabilities. All activities are mainly related to all rights of persons with disabilities 
guaranteed by the UN Convention. But all activities are drawn upon significantly by the EU-
PERSON project, and by SUMERO, to raise awareness about the issue of legal capacity 
deprivation, and to pursue reform measures. The following two campaigns are the most 
significant in this respect. 
 

 The strategy to improve the social status of persons with disabilities in the Republic 
of Srpska  (RS) 2010-2015 are planned, including legislative reform of the Family Law, 
the Law on Social Protection in the said period and its alignment. 

 The strategy for the equalization of opportunities for persons with disabilities in the 
Federation of Bosnia and Herzegovina, 2011-2015, requires taking measures, 
harmonization of laws and other acts of social protection at the level of the 
Federation and the cantons with the UN Convention on the Rights of Persons with 
Disabilities (General Assembly of the UN. A/RES/61/106, 24/01/2007). 
 

But when it comes to concrete activities for legal capacity related law reform efforts, the 
following can be reported. The Federal Ministry of Labour and Social Policy in recent years 
approached the implementation of programs that will contribute to achieving the objectives 
of this Strategy for the equalization of opportunities for persons with disabilities in the 
Federation of Bosnia and Herzegovina, between 2011-2015. Activities were carried out in 
cooperation with the NGO sector, which helped to coordinate these activities. One of two 
organizations leading these programs was SUMERO. Activities were carried out in the area of 
10 cantons and the result of the activities is the design of Action plans for each canton that 
will position the priorities of rights guaranteed by the UN Convention. 
 
Already, we can see that the five priorities of the Action Plans do not prioritise the legal 
capacity of persons with disabilities because of other issues that people with disability 
considered to be of higher priority and because people deprived from legal capacity usually 
are not part of the movement, so they cannot even advocate for their rights. Most of these 
people are hospitalized or in residential institutions. 
 
Therefore, the PERSON project is particularly important, because it points to legal capacity as 
an area for awareness raising and legal reform efforts. That is why the theme of legal 
capacity was part of discussion in process of the development of Action plans, although in 
most cases not identified as a priority by participants. 
 

 Within the PERSON project SUMERO organized a two-day training course in Sarajevo 
for 35 participants from various organizations, centers for social work and residential 
institutions from across Bosnia and Herzegovina. Training was held by experts from 
the UK on the subject of person-centered planning. On training was presented an 
English model on the support decision-making process. 

 Pilot project During 2013-2014, SUMERO within Person Project had many meetings 
with self-advocacy groups of persons with intellectual disabilities who are established 
as part of SUMERO. Many promotional activities were done by this group, including 
via stalls at marketplaces, in roundtable discussions, at conferences—all this 
provided an opportunity to promote the right to legal capacity. For two persons with 
PERSON project, from this self-advocacy group, they launched the process of 
restoring of legal capacity for themselves. 
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 28 -29. November 2013. Conference in cooperation with Federal Ministry of labour 
and social affairs (highlighted and promoted the rights of persons with disabilities on 
employment and influence on legal capacity deprivation on right to work). 

 31 January ‘14 – Round table with stakeholders Sarajevo (Different problems of 
people with intellectual disability including legal capacity deprivation) 

 In 2013-2014. We contributed as part of networks in more than 15 different activities 
such as trainings, round tables, press conferences where SUMERO with PERSON 
project highlight and promote the rights of persons with disabilities on legal capacity. 

 In 2013–2014. SUMERO within PERSON project and with the support of Federal 

ministry of labour and social policy conducted a research on number of people 

deprived from legal capacity in FBiH (results present/ed on Conference  "Legal 

capacity and community based living in BiH" 29 May - 30 May 2014, and included 

within this report). 

 In 2013-2014, SUMERO within PERSON project with support of member of National 
pool of expertise conducted research on the “attitudes of professionals towards the 
issue of depriving of legal capacity” (results present/ed on Conference - "Legal 
capacity and community-based living in BiH" 29 May - 30 May 2014) 

 Conference  "Legal capacity and community based living in BiH" 29 May - 30 May 
2014, will provide a detailed analysis of the legal solutions in the field of legal 
capacity, also will give a proposal to amend the law, for which will be required in 
support Parliament in Federation. 

 

2.2 Organizations involved in the campaign  

SUMERO works on the improvement of legal regulations through lobbying, public advocacy 
campaigns, and coordination of its 30 member organisations. Members of Union SUMERO 
are local organizations for support of people with intellectual disabilities in the Federation 
B&H and Brčko District. Partner organizations are local organizations from Republic of 
Srpska, with whom we implement several projects as well. We have support on PERSON 
activates from all organization, beside that some organization are more involved such as the 
following:  

- The association Vaša prava Bosnia and Herzegovina is a local, non-governmental and 
non-profit organisation with its headquarters in Sarajevo, Bosnia and Herzegovina. 
Registered at the state level in 2005, today the Association Vaša prava BiH represents 
the largest free legal aid provider and one of the largest non-governmental 
organisations in the region. In cooperation with NGO ‘’Your rights’’ (bos. Vaša prava), 
Union SUMERO established a task group that will work on creating draft 
amendments to the laws relating to the persons with disabilities and the issue of 
legal capacity. 

- VOOSI - Council of Organizations of persons with disability for whose formation was 
ruled at the Council of Ministers meeting held on 19 October 2010. The Minister for 
Human Rights and Refugees of Bosnia and Herzegovina issued a decision on the 
appointment of members of the Council for Persons with Disabilities of Bosnia and 
Herzegovina. SUMER is also a member of the Council, and precisely the largest 
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organizations in BiH. Members of the Council are part of a significant change in BiH 
when it comes to the rights of persons with disabilities. 

Who are the allies for legal capacity law reform at state level (non-civil society actors)? 
Which ministries? Ombudsman? Human rights commission? 

- The Ministry of Labor, Employment and Social Policy is important target and ally it 
recognizes the problem and is part of all activties that we organised. However, we are 
concerned as to what will happen after the elections and when new people come. Federal 
ministry of labour and social policy supported us to collect data on the number of people 
deprived of legal capacity in FBiH. They also assisted us by conducting research on the 
“Attitudes of professionals towards the issue of depriving of legal capacity”. All these data 
was collected from more than 60 Centres for social welfare in FB&H. 

- The Institution of Human Rights Ombudsman/Ombudsmen of BiH are part of all activities 
and giving support whenever we ask for it. They are giving contribution trough their reports 
regarding rights of people with disability, also they are part of conferences, and in other 
ways. 
 
- The Department for Protection of Persons with Disabilities shall receive and register 
complaints for violations of rights and freedoms and act also ex officio in cases related to 
violations of rights of disabled persons especially in cases when disabled persons are: 

- Jeopardized respect of dignity, personal autonomy including freedom to personal 
choice and independence; 

- Deprived of the rights to equal opportunities and persons with disability exposed to 
discrimination; 

- Prevented to fully and efficiently participate in society; 
 
- The Department for Protection of Persons with Disabilities monitors harmonization of laws 
and other regulations in BiH related to protection of rights and interest of persons with 
invalidity, provisions of the BiH Constitution and international standards related to 
protection of rights and interests of persons with invalidity and reports to public on 
violations of the rights of persons with invalidity. 
 
There are recorded cases of the violation of Articles 12, 15, 19 and 20 of UN Convention on 
the Rights of Persons with Disabilities, in cases where beneficiaries of the institutions, who  
have already been adapted to life in the local community, are again returned to another 
facility of closed type. The Institution of Human Rights Ombudsman/Ombudsmen of BiH 
gave all support in case when new institution was opened in Herzegovina-Neretva Canton 
and 131 persons from this canton were transferred there from 5 institutions in which they 
were placed until then. Majority of those persons were deprived of their legal capacity and, 
precisely because of that, they were transferred without their consent. At the same time, 
both the beneficiaries and their parents were left with almost no other option – either to be 
transferred to the new institution, or to lose the right to accommodation in an institution. 

Among international actors, we find allies in EU Delegation to the Republic of Bosnia and 
Herzegovina and the Council of Europe, UNDP, The Open Society Mental Health Initiative, 
USAID. 
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Examples of media reporting on legal capacity related issues 

 28 -29. Novembar 2013. god. Confrence in Coperation with Federal Ministry of labor 
and social affairs (FTV, RTV Jablanica,  RTV Vogošća, Slobodna Evropa, Dnevni List )   

 Newspaper -Dnevni Avaz http://www.avaz.ba/vijesti/teme/djecu-s-poteskocama-
nasilu-odvode-u-zavode   

 Daily Newspaper, http://www.ngo.ba/vijesti-iz-nvo-sektora-mainmenu-52  (two 
articles) 

 06/01/14 -  RTV Vogošća 

 01/04/14 – FTV, TV1, BHT1, FENA, FACE TV, TVSA, KLIX, 

 31/01/14 – Round table with stakeholders- FTV, FENA, FACE TV, KLIX, RADIO 
SARAJEVO, TVSA, RADIO FREE EUROPE, RADIO OF FEDERATION OF FB&H, VEČERNJI 
LIST, DAILY NEWSPAPERS 

 31/01/14 – Radio station “ODZAK”,  Radio station “Preporod”;- WWW.STARMO.BA ; 
WWW.SOURCE.BA ;   WWW.BUG.BA ;   WWW.RAIFFSTYLECLUB.BA ;WWW.VIJESTI.AT 
;  WWW.RADIOVITEZ.BA  

 27/03/14 : Dnevni Avaz  , RADIOSARAJEVO 

 28/03/14 – Hronika 

 http://www.klix.ba/vijesti/konferencija-o-poslovnoj-sposobnosti-osoba-s-
invaliditetom-u-sarajevu/140528075 

 http://www.radiosarajevo.ba/novost/152990/sarajevo-konferencija-o-poslovnoj-
sposobnosti-osoba-sa-invaliditetom 

 http://manjine.ba/?p=13307 

 http://manjine.ba/?p=13335 

 http://manjine.ba/?p=13393 

 http://www.biznis.ba/bih/36095-u-sarajevu-pocela-konferencija-o-poslovnoj-
sposobnosti-osoba-s-invaliditetom.html 

 http://www.bhmagazin.com/bih-index/item/18759-neka-se-osobe-sa-invaliditetom-
po%C4%8Dnu-tretirati-kao-i-svi-ostali-ljudi.html 

 http://europressvijesti.com/ba/Civilno_dru%C5%A1tvo/Clanak/Sarajevo_Konferencij
a__%E2%80%9EPoslovna_sposobnost_i_%C5%BEivot_u_lokalnoj_zajednici%E2%80%
9 

 

4. Process of shadow reporting on the CRPD 

Alternative Report on the Implementation of the UN Convention on the Rights of Persons 
with Disabilities in BiH was made with the support of MyRight - Empowers People with 
Disabilities. Engaged in the preparation of the report was a coalition of organizations of 
persons with disabilities in B&H. The report was done in a way that detailed the different 
segments of people with disabilities whose rights are violated with regard to Article 12. The 
promotion of the alternative report was published in May of 2014.28 
 
 

 
                                                            
28 See http://ic-lotos.org.ba/index.php?option=com_docman&task=cat_view&gid=35&Itemid=37 

http://ic-lotos.org.ba/index.php?option=com_docman&task=cat_view&gid=35&Itemid=37
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5. Attitudes of professional staff employed in the centres for social 
work/social protection services and other service providers about the 
implementation of the Convention and laws in B&H with particular emphasis 
on Article 12 and the issue of legal capacity 
 
For the purpose of PERSON PROJECT we have conducted a survey to find out what is the 
opinion and attitudes of professional staff employed in the centres for social work/social 
protection services and other service providers about the implementation of the Convention 
and laws in B&H with particular emphasis on Article 12 and the issue of legal capacity . The 
survey was implemented through a questionnaire which consisted of 13 questions and the 
sample size was 135 examinees. The survey was completed at the end of November 2013.   

The results of the survey show that the majority of examinees find institutional 
method of protection of beneficiaries completely or partly justified, optimal, acceptable and 
non-discriminatory. They do not believe that accommodating beneficiaries in an institution 
violates their basic human rights. 
From the aspect of deprivation of legal capacity, as the most blatant example of violation of 
human rights of people with disabilities, we found the following questions particularly 
interesting: 

(1.) Out of the total number of examinees, 49% think that beneficiaries in residential 
institutions are satisfactorily informed about their social and legal status, while 40% think 
that their knowledge about these issues is low. 

 

 
 

(2.) Very high percentage of 90% shows that control of the work of guardians is 
conducted only once a year through the report on his or her work and through direct 
inspection by relevant guardianship authority. 

 

4%

40%

49%

6%
1%

1. Rate knowledge of beneficiaries in social 
protection institutions about their social and legal 

status?

None

Low

Satisfactory

Good

Unknown
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 (3. and 4.) The results of this analysis show that 35% of examinees participated 
fifteen times or more in the process of deprivation or restriction of legal capacity, while 76% 
of examinees never had the opportunity to return legal capacity to a person. 

 

 
 

(5 .) It follows from the responses that guardianship authorities in 68% instances 
once a year visit beneficiaries who they placed in social protection institutions, while 23% 
pay those visits two times a year. 

 

 
(6.) The percentage of examinees who applied or partly implemented an assisted 

decision-making process is 66% and it is higher that the number of examines who never 
applied such method. 

 

90%

4%

4%
2%

0%

2. How often does your institution review guardianship 
status?

Once a year

Once in three years

Once in five years or
longer

When necessary

76%

21%

1%
1%

1%

4. How many times have you been involved 
in a return of legal capacity to beneficiary?

Never

Up to five times

Up to ten times

Fifteen times or
more
Other answers

68%

23%

1%
6% 2%

5. How often do you visit beneficiaries in 

institutions?
Once a year

Twice a year

Every second year

Every three or more
years
Other anwers

11%

26%

28%

35%

3. How many times have you been involved 
in deprivation or restriction of legal 

capacity?

Never

Up to five times

Up to ten times

Fifteen times or
more
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(7.) The right to assisted decision making was implemented in 44% cases when 
beneficiaries were placed in an institution, and in 18% situations involving enforcement of 
legal capacity. 

 

 
 

 
(8.) In the opinion of 42% of examinees, current status of beneficiaries in institutions 

can be improved through organisation of professional work, while 34% examinees think it 
can be achieved through non-institutional forms of protection. 24% of examinees believe 
that the situation in institutions can be improved by giving broader powers to guardians. 

 

 
 

38%

34%

28%

6. Have you ever applied an assisted decision-making 
process?

Yes No

Partly

9%

9%

44%

5%

3%

30%

7. In which situations did you apply the right to assisted decision-
making?

Enforcement of legal capacity

Managing beneficiary's property

Beneficiary's referral to the institution

Izlaska korisnika iz ustanove

Beneficiary leaving the institution

No response

42%

24%

34%

8. Which of these proposals can significantly improve the 
current status of beneficiaries in institutions?

Organisation of professional
work in the institution

Giving broader powers to
guardians

Non-institunional forms of
protection
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(5.) According to 70% examinees, absence of support by families and community 
leads to long and permanent stay in institutions, 15% think that this is caused by absence of 
appropriate social service, while 15% find the reason in an inadequate guardian. 

 

 
 

 
(5.) The percentage of 80% examinees believes that accommodation in institutions is 

predominantly social protection procedure, while 14% think it is a clerical or administrative 
procedure. 

 

43%

6%

51%

0%

9. Does current accommodation in 
institutions ensure respect of 

dignity and basic rights of 
beneficiaries?

Yes

No

Partly

43%

2%

55%

0%

10. Do you think that current 
accommodation of beneficiaries in 
institutions is justified and optimal 

form of protection?

Yes

No

Partly

15%

39%
45%

1%

11. Do you agree that 
institutionalization is 

discriminatory in general, and it 
itself deprives people of 

acceptable form of protection and 
accommodation?

Yes

No

Partly

Other answers

70%

15%

15%
0%

12. Which factor mostly causes long and permanent 
accommodation in institutions?

Absence of family and
community support

Absence of appropriate
social service

Inadequate guardian
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General conclusion arising from the research is that further training and education of 
employees should be encouraged in order to change their traditional professional positions 
about all important issues they have to deal with in their work. This would also help to 
prevent institutionalisation, to promote and enhance non-institutional care of beneficiaries 
and respect of their right to make decision about this and other issues.  
 
 
On question: Do centres for social work supervise procedures for imposing guardianship of 
persons with limited legal capacity, do they perform regular reviews and how often?   

 
The procedure for taking away guardianship is conducted by relevant courts. The 

guardianship authorities are the social protection services (centres for social work). Centres 
for social work conduct the procedure for determining legal capacity and, in consultations 
with the beneficiary and his or her family, they select the guardian. Review of different 
rights, decisions, rulings (evaluation of capacity, institutionalization, legal capacity) is 
typically done once a year, depending on the condition of person with disability and on the 
needs, it can be done once in 2-3 years, but it can also be done twice a year The process of 
reviewing the decision on deprivation of legal capacity is done when the health of the person 
is deemed to be improved; there have been rare cases of reinstituting legal capacity. 
 

 
6. Research the number of people deprived from legal capacity in B&H 
 
During the research data from the area of the Republic of Srpska we managed to get only 
the following data: 

In Banja Luka, there were 407 persons under permanent guardianship in 2012, and 
328 under temporary guardianship.  

In Trebinje, 34 persons were completely deprived of their legal capacity in 2012, 
while 10 persons were placed under temporary guardianship.  

 
Thanks to Federal ministry of labour and social policy we managed to collect data from all 
municipalities in Federation of B&H. 
 

 

6%
8%

80%

5%
1%

9. Accommodation in an institution in your opinion is 
predominantly:

Clerical procedure

Administrative procedure

Social protection procedure

Social protection procedure

Other answers
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Total  7 303 4 

 
 
 
 

ZENIČKO - 
DOBOJSKI 

BREZA 2 11 0 

SLUŽ.DOBOJ-JUG 1 0 0 

KAKANJ 0 47 0 

MAGLAJ 0 41 0 

TEŠANJ 1 14 0 

ZAVIDOVIĆI 0 59 0 

ZENICA 21 235 0 

VISOKO 1 37 2 

ŽEPČE 0 50 0 

VAREŠ 0 11 0 

OLOVO 0 0 0 

SLUŽ.USORA 0 0 0 

Total  26 505 2 

 
 
BOSANSKO -
PODRINJSKI 

JU KANT.CSR GORAŽDE    

SLUŽBA GORAŽDE 3 53 1 

SLUŽBA FOČA 
USTIKOLINA 

1 3 0 

SLUŽBA PALE-PRAČA 0 6 0 

 
 
 
 

CANTONS 

 
 
 
 

CSR/SLUŽBA 

Number of 
people partly 
deprived from 
legal capacity 

Number of 
people 
deprived from 
legal capacity 

Number of people 
with restored legal 
capacity from 
2010.- 2014.th 

 
 
 
UNSKO- 
SANSKI 

BIHAĆ 2 158 0 

BOSANSKA KRUPA 1 24 0 

BOSANSKI PETROVAC 0 0 0 

BUŽIM 0 28 0 

CAZIN 3 67 0 

KLJUČ 1 21 0 

SANSKI MOST 5 59 0 

VELIKA KLADUŠA 0 38 0 

Total  12 359 0 

 
POSAVSKI 

DOMALJEVAC ŠAMAC 6 2 0 

ODŽAK 1 12 2 

ORAŠJE 0 6 0 

Total  7 20 2 

 
 
 
 
 
 
TUZLANSKI 

BANOVIĆI 0 18 0 

ČELIĆ 0 3 1 

DOBOJ-ISTOK 0 15 0 

GRAČANICA 5 53 0 

GRADAČAC 0 10 0 

KALESIJA 1 42 3 

KLADANJ 0 29 0 

LUKAVAC 1 29 0 

SREBRENIK 0 66 0 

TEOČAK 0 0 0 

TUZLA 0 6 0 

ZVORNIK SAPNA 0 3 0 

ŽIVINICE 0 29 0 
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Total  4 62 1 

 
 
 
 
 
SREDNJOBOS
ANSKI 

BUGOJNO 7 26 0 

BUSOVAČA 1 28 0 

DOBRETIĆI 0 0 0 

DONJI VAKUF 9 10 0 

FOJNICA 2 26 0 

G.VAKUF/USKOPLJE 1 41 0 

JAJCE 0 22 0 

KISELJAK 1 27 0 

KREŠEVO 0 6 0 

NOVI TRAVNIK 1 33 1 

TRAVNIK 14 9 1 

VITEZ 6 17 0 

Total  42 245 2 

 
 
 
HERCEGOVAČ
KO-
NERETVANSKI 

ČAPLJINA 1 17 0 

ČITLUK 0 14 0 

JABLANICA 0 8 0 

KONJIC 2 57 0 

MOSTAR 4 95 3 

NEUM 0 1 0 

PROZOR RAMA 0 8 0 

RAVNO 0 0 0 

STOLAC 1 2 0 

Total  8 202 3 

 
ZAPADNO- 
HERCEGOVAČ
KI 

GRUDE 0 34 0 

LJUBUŠKI 1 64 0 

POSUŠJE 2 23 0 

ŠIROKI BRIJEG 1 17 0 

Total  4 138 0 

 
 
 
 
SARAJEVSKI 

JU KANTONALNI CENTAR 
ZA SOCIJALNI RAD 
SARAJEVO 

   

SLUŽBA STARI GRAD 5 104  

SLUŽBA CENTAR 14 119  

SLUŽBA NOVO SARAJEVO 18 141 2 

SLUŽBA NOVI GRAD 9 197 1 

SLUŽBA ILIDŽA 13 89 0 

SLUŽBA HADŽIĆI 2 43 0 

SLUŽBA VOGOŠĆA 2 32 0 

SLUŽBA ILIJAŠ 2 14 0 

SLUŽBA-ODJELJ. TRNOVO 0 4 0 

Total  65 743 3 

 
 
 
KANTON 10 

BOSANSKO GRAHOVO 0 4 0 

DRVAR 0 1 0 

GLAMOČ 0 0 0 

KUPRES 0 0 0 

LIVNO 0 15 0 

TOMISLAVGRAD 0 0 0 

Total  0 20 0 

All total   175 2633 17 
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